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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. 

of his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 

3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue 

Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 36’s 

email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 Courtroom Clerk's Session 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC16-00624 
CASE NAME:  BINSWANGER VS IMBEE 
 HEARING ON CLAIM OF EXEMPTION  FILED BY ASSIGNEE THE NATIONAL COLLECTION AGENCY  
FILED BY:  
*TENTATIVE RULING:* 

The claim of exemption is granted in part and denied in part: 

 

As to Chase Bank Account ending in 5568:  Of the total funds in the account, $3,651.51 is exempt and 
the claim of exemption is granted.  As to the remainder of the funds in the account, the claim of 
exemption is denied. 

As to Chase Bank Account ending in 8281: the claim of exemption is denied. 
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2. 9:00 AM CASE NUMBER:  MSC16-00624 
CASE NAME:  BINSWANGER VS IMBEE 
 *HEARING ON MOTION FOR ORDER SETTING ASIDE/VACATING DEFAULT JUDGMENT; DISMISSING 
ACTION; ORDER QUASHING WRITS; ORDER RETURNING MONIES FILED BY DEF ON 12/12/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendant Alan Anderson’s “Motion for Order Setting Aside and Vacating Void 

Default and Void Default Judgment; plus other relief” (“Motion”). Defendant moves pursuant to 

California Code of Civil Procedure (“CCP”) §473(d), alleging that Defendant Anderson was never 

served with the Summons and Complaint.  

For the following reasons, the Motion is denied.  

Plaintiff’s Request for Judicial Notice is granted, California Evidence Code §452(d).  

Brief Procedural Timeline: 

April 6, 2016. Summons and Complaint filed. 

April 12, 2016. Defendant Imbee, Inc. served. 

May 23, 2016. Default entered against Imbee, Inc. 

July 28, 2016. Defendants Anderson and Fanlala, LLC served. 

August 29, 2016. CMC wherein Defendant Anderson appears in Pro Per – informed that the business 

entities must be represented by counsel, and a default may be taken if no answer is filed. 

November 3, 2016. Default entered against Alan Anderson and Fanlala, LLC. 

March 20, 2017. Default Judgment entered against Defendants. 

February 18, 2022. Motion to set aside default and default judgment filed by Defendant Anderson.  

April 28, 2022. Motion to set aside default denied. 

 

Party Seeking Set Aside: 

Initially, it is worth noting that only Defendant Alan Anderson is seeking to have the default and 

default judgment set aside, even though in the moving papers Defendant appears to claim that the 

default and default judgment should be set aside as to himself as well as Fanlala, Inc. (See e.g. Motion 

at 8:21-22, 9:3-6.) As the Notice of Motion makes clear, the motion is brought solely by “Judgment 

Debtor Alan Anderson.” The caption for the Notice as well as the Points and Authorities also makes 

clear that moving counsel is the attorney for “Defendant Alan Anderson.” There is no indication that 

counsel is appearing for, or represents, Defendant Fanlala, Inc.  

In addition, the Court’s records show a single substitution of attorney filed on December 12, 2022 

indicating that Mr. Eikenberry substituted in as counsel of record for “Alan Anderson.” There is no 

indication that Mr. Eikenberry is counsel of record for Fanlala, Inc. (of Imbee, Inc.) 
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Given the above, the Court is reviewing the papers solely as to Defendant Anderson.  

Analysis: 

Defendant Alan Anderson moves to set aside the default and default judgment pursuant to CCP 

473(d). CCP § 473(d) provides in relevant part: 

The court may … on motion of either party after notice to the other party, set aside 

any void judgment or order. 

Defendant Anderson argues that the default and default judgment are void because he was never 

properly served with the summons and complaint. He contends that the proof of service, which 

indicates that he was personally served, is false.  

“Generally, a party who has not actually been served with summons has three avenues of relief from 

a default judgment.” (Trackman v. Kenney (2010) 187 Cal.App.4th 175, 180.)  

First, a party can make a motion under CCP section 473.5 “showing a lack of actual notice not caused 

by avoidance of service or inexcusable neglect….” (Ibid.) Such a motion must be “made no later than 

two years after entry of judgment, and the party must act with diligence upon learning of the 

judgment.” (Ibid.) Defendant Anderson does not move under this procedure, as the two-year 

deadline has clearly passed.  

Under CCP 473(d) a party may move to “set aside any void judgment or order.” (Ibid. quoting CCP 

473(d).) There are two separate approaches for arguing that a judgment is void under CCP 473(d). The 

moving party must show that either (1) the judgment is void on its face, or (2) that, although the 

judgment is valid on its face, it is void due to some extrinsic fraud or mistake. (Trackman 187 

Cal.App.4th at 181; OC Interior Services, LLC v. Nationstar Mortgage, LLC (2017) 7 Cal.App.5th 1318, 

1327-28.)  

“A judgment that is void on the face of the record is subject to either direct or collateral attack at any 

time.” (OC Interior Services, LLC 7 Cal.App.5th at 1327.) “To prove that the judgment is void, the party 

challenging the judgment is limited to the judgment roll, i.e., no extrinsic evidence is allowed.” (Ibid. 

multiple citations omitted; see also Trackman 187 Cal.App.4th at 181.) “A judgment or order is said to 

be void on its face when the invalidity is apparent upon an inspection of the judgment-roll.” (Dill v. 

Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1441.) Here, Defendant Anderson does not 

argue that the judgment is invalid on its face. In examining the judgment roll, including the proof of 

service, the judgment appears to be valid on its face. The proof of service shows that Defendant 

Anderson was personally served with the summons and complaint, thereby providing notice of this 

action.  

The final option is to attempt to show, by extrinsic evidence, that the judgment is void through fraud 

or mistake. (Trackman 187 Cal.App.4th at 181; OC Interior Services, LLC 7 Cal.App.5th at 1328.) 

“Extrinsic evidence, i.e., evidence outside the judgment roll, may be presented on direct attack of a 
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judgment that is valid on the face of the record to rebut the presumption that the judgment is valid.” 

(OC Interior Services, LLC 7 Cal.App.5th at 1328.) “[S]uch a motion may be made at any time, provided 

the party acts with diligence upon learning of the relevant facts.” (Trackman, 187 Cal.App.4th at 181.)  

However, a “motion for relief from default judgment which is alleged to be void for lack of valid 

service of process [must] be brought within two years after entry of judgment.” (Gibble v. Car-Lene 

Research, Inc. (1998) 67 Cal.App.4th 295, 301 fn. 3 citing Rogers v. Silverman (1989) 216 Cal.App.3d 

1114, 1120-24.) “Where a party moves under section 473, subdivision (d) to set aside ‘a judgment 

that, though valid on its face, is void for lack of proper service, the courts have adopted by analogy 

the statutory period for relief from a default judgment’ provided by section 473.5, that is, the two-

year outer limit.” (Trackman, supra, 187 Cal.App.4th at 180 multiple citations omitted.) 

Here, the default judgment was entered on March 20, 2017. The current motion is well beyond the 

two-year outer limit to bring a motion for relief under section 473(d) based on an argument of lack of 

valid service. Defendant Anderson presents a declaration that indicates that he was not actually 

served. (Anderson Decl. ¶¶ 9-10.) “But because [Anderson’s] motion was filed more than two years 

after the entry of judgment, his declarations are irrelevant. The only avenue of relief open to him was 

to show that the judgment was void, by showing the proof of service was void on its face.” 

(Trackman, 187 Cal.App.4th at 181.) As noted above, Defendant has not, and cannot, show that the 

judgment is void on its face. 

To the extent that Defendant is seeking equitable relief on the grounds of extrinsic fraud or mistake, 

in doing so “the moving party must demonstrate diligence in seeking to set aside the default once 

discovered.” (Manson, Iver & York v. Black (2009) 176 Cal.App.4th 36, 49.)  Here, the default 

judgment was entered on March 17, 2017. Notice was mailed to Defendant Anderson on March 20, 

2017. Defendant Anderson does not dispute receiving notice of the default judgment. Defendant 

waited almost five years to first attempt to have the default judgment set aside, filing his first motion 

to set aside (in pro per) on February 18, 2022. Such a long delay does not show that Defendant acted 

diligently.  

Based on the above, Defendant’s Motion is denied as untimely. 
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3. 9:00 AM CASE NUMBER:  MSC16-00624 
CASE NAME:  BINSWANGER VS IMBEE 
 HEARING TO DETERMINE VALIDITY OF THIRD PARTY CLAIMS AND DISPOSITION OF FUNDS, FILED BY 
ASSIGNEE THE NATIONAL COLLECTION AGENCY  
FILED BY:  
*TENTATIVE RULING:* 

The exemption claims of Juanita, Tyler, and Jordan Imbee are invalid and, hereby, denied.  

CCP § 703.580 (b) 
 

  
 Law & Motion 

 
   

    

4. 9:00 AM CASE NUMBER:  C22-00737 
CASE NAME:  JOSEPH SAHAR VS.  SAID SHEFAYEE, JR. 
 *HEARING ON MOTION IN RE:  COSTS AND ATTORNEY'S FEES PER CCP 425.16, FILED BY 
DEFENDANT RAYMOND MILLER  
FILED BY:  
*TENTATIVE RULING:* 
 

Defendant Raymond Miller’s motion for attorney fees and costs is granted in the amount of 

$13,555.  

Joseph Sahar, Nathan Sahar and Michele Sahar sue Said Shefayee and Raymond Miller for (1) 

malicious prosecution, (2) abuse of process, (3) negligent infliction of emotional distress, (4) 

intentional infliction of emotional distress and (5) declaratory relief. The complaint arises from an 

underlying lawsuit where Shefayee sued the Sahars (Contra Costa Court case #MSC18-01416). Miller 

acted as Shefayee’s attorney in the underlying lawsuit. The complaint in this case was filed twice. 

Once on March 23, 2022 (MSC22-00746, “D18 Case”) and once on April 18, 2022 (MSC22-00737, “D36 

Case”). Plaintiffs submitted the D18 case for filing by mail to the Court in March 2022. But they did 

not received notice that the complaint was filed for almost one month and had the complaint 

personally brought to the Court for filing on April 18, 2022. Soon after the D36 case was filed, 

Plaintiffs received the filed D18 complaint in the mail. At some unspecified time, Plaintiffs received a 

refund check for the filing fee in the D36 case. (Oliveri dec. ¶¶ 4-8.)  

The D36 case was served on defendant Shefayee in April 2022 and he filed a response to the 

complaint on May 20, 2022. It is unclear when defendant Miller was served with the complaint, but 

the complaint was apparently served on him. Miller filed a special motion to strike on June 7, 2022 

with a hearing set on August 4, 2022. Plaintiff filed a dismissal without prejudice of the D36 case on 

July 12, 2022. Miller filed the motion for attorney fees at issue now on September 13, 2022.  
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The D18 case was not immediately served on the defendants. On August 10, 2022, Plaintiffs 

filed a First Amended Complaint and then served the FAC on the defendants in October 2022. 

Plaintiffs obtained defaults of both defendants on January 4, 2023.  

Plaintiffs argue that they did not dismiss the D36 case for an improper purpose. Yet, Plaintiffs 

admit that they filed a first amended complaint in the D18 case “to address” the issues raised in the 

special motion to strike filed in D36. (Oliveri dec. ¶11.) Plaintiffs would not have been permitted to 

amend their complaint in the D36 case while the special motion to strike was pending. (Salma v. 

Capon (2008) 161 Cal.App.4th 1275, 1280, 1293–1294; see Simmons v. Allstate Ins. Co. (2001) 92 

Cal.App.4th 1068, 1073.) The Court takes no position on whether the amended complaint in D18 case 

is proper.  

In seeking attorney fees, Defendant cites to Coltrain v. Shewalter (1998) 66 Cal.App.4th 94. 

Coltrain held that after a plaintiff's voluntary dismissal in the face of a defendant's anti-SLAPP 

motion fees may be awarded if the defendant realized its litigation objectives, without regard to the 

merits of the anti-SLAPP motion. “Later decisions have disagreed with Coltrain and held that a court 

must rule on the merits of the anti-SLAPP motion because a defendant is entitled to fees 

under section 425.16, subdivision (c) as of right, but if, and only if, a suit is a SLAPP. [Citations.]” 

(Catlin Ins. Co., Inc. v. Danko Meredith Law Firm, Inc. (2022) 73 Cal.App.5th 764, 775, fn. 5.) Thus, 

more recent cases have required courts to engage in the two-prong analysis required for an anti-

SLAPP motion when determining if the prevailing defendant is entitled to attorney fees. (Ibid.; 

Moraga-Orinda Fire Protection Dist. v. Weir (2004) 115 Cal.App.4th 477, 483; see also Wilkerson v. 

Sullivan (2002) 99 Cal.App.4th 443 [discussing Coltrain and the more recent cases].) 

Here, the Court will follow the more recent cases and consider the merits of the anti-SLAPP 

motion in order to determine if Defendant is the prevailing party on that motion.  

Merits of the Anti-SLAPP Motion 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. First, the 

defendant must establish that the challenged claim arises from activity protected by [Code of Civil 

Procedure] section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts 

to the plaintiff to demonstrate the merit of the claim by establishing a probability of success. We have 

described this second step as a ‘summary-judgment-like procedure.’ [Citation.]” (Baral v. Schnitt 

(2016) 1 Cal.5th 376, 384-385.) 

In this case, Plaintiffs sued Defendants for (1) malicious prosecution, (2) abuse of process, (3) 

negligent infliction of emotional distress, (4) intentional infliction of emotional distress and (5) 

declaratory relief. The malicious prosecution claim is based on Defendants bringing and maintaining a 

lawsuit in this Court: MSC18-01416, Shefayee v. Sahar. (Comp. ¶¶ 6, 31.) The abuse of process claim 

is based on Defendants “wrongfully serving Discovery” on Plaintiffs in the underlying lawsuit. (Comp. 
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¶39.) The remaining claims are based on this same conduct.  

“A malicious prosecution action arises from protected activity under the anti-SLAPP statute 

because it involves the filing and prosecution of an underlying lawsuit, or petition to the judicial 

branch, that allegedly was malicious. [Citations.]” (S.A. v. Maiden (2014) 229 Cal.App.4th 27, 35; see 

also, Code of Civil Procedure section 425.16(e)(1), (2).) Similarly, “an abuse of process claim likewise 

involves protected activity under section 425.16. Therefore, the first anti-SLAPP prong is satisfied.” 

(S.A., supra, Cal.App.4th at 42.) Finally, the emotional distress and declaratory relief claims all arise 

from filing and prosecution of the underlying action and thus, arise from protected activity. 

Therefore, Defendant has met his burden of showing that the complaint arises from protected 

activity.  

The burden then shifts to Plaintiffs to show a probability that they will prevail on the merits of 

the complaint. (Civ. Proc. Code § 425.16(b)(1).) At this step, “the burden shifts to the plaintiff to 

demonstrate that each challenged claim based on protected activity is legally sufficient and factually 

substantiated. The court, without resolving evidentiary conflicts, must determine whether the 

plaintiff's showing, if accepted by the trier of fact, would be sufficient to sustain a favorable 

judgment. If not, the claim is stricken.” (Baral, supra, 1 Cal.5th at 396.) Plaintiffs did not provide any 

opposition to the anti-SLAPP motion. Nor did Plaintiffs discuss the merits of the complaint in their 

opposition to the attorney fee motion beyond pointing out that Defendant did not provide evidence 

addressing the underlying lawsuit. Yet, at this stage in an anti-SLAPP motion, the plaintiff has the 

burden of proof and the moving defendant is not required to provide any evidence. The Court finds 

that Plaintiffs have not met their burden of showing a probability of prevailing on the merits and 

Defendant is the prevailing party on the anti-SLAPP motion.  

Other Matters  

Plaintiffs points out that Miller did not meet and confer before filing the special motion to 

strike. There is no meet and confer requirement for special motions to strike. The meet and confer 

requirement in Code of Civil Procedure section 435.5 applies to motions to strike brought pursuant to 

that chapter, which is Chapter 4. Special motions to strike are in Chapter 2.  

In his declaration, Oliveri requests that this motion be transferred to the D18 case. The 

request to have this motion heard in D18 is denied. The Court previously denied Defendant’s request 

to consolidate these two cases in November 2022; a request that Plaintiffs opposed at the time.  

Plaintiffs’ request for judicial notice is granted as to exhibits 1, 2 and 3. 

Attorney Fees 

Defendant requests $24,900 in attorney fees and $555 in costs. Defendant’s attorney, 
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O’Gallagher, has 41 years of experience and charges $500 per hour. O’Gallagher spent 31.8 hours on 

the anti-SLAPP motion, 11 hours on the fee motion and anticipated 7 hours for the reply. The Court 

finds the hourly rate for O’Gallagher is appropriate, but given his experience and hourly rate, the time 

spent was too much. The Court finds the following are reasonable hours: 15 hours for the anti-SLAPP 

motion, 8 hours for the fee motion and 3 hours for the reply. Therefore, the Court finds that 26 hours 

is a reasonable amount of time for the anti-SLAPP motion and the related fee motion. The Court 

awards attorney fees in the amount of $13,000. The Court also awards $555 in costs.  

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01005 
CASE NAME:  EB HOUSES VS. MYND MANAGEMENT 
 HEARING ON DEMURRER TO:  COMPLAINT, FILED BY BRENDA TINER  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendant Brenda Tiner’s Demurrer to the Complaint. The Complaint alleges four 

causes of action: (1) breach of contract, (2) Negligence, (3) Fraud, and (4) Reformation. Only the 

fourth cause of action for Reformation is alleged against Defendant Tiner (“Defendant”).  

Defendant demurrers to the Complaint as a whole, as well as the fourth cause of action. The Notice 

states that the demurrer is “made pursuant to Code of Civil Procedure Section 430.20(1) (sic) that 

each cause of action pleaded in the Complaint does not state facts sufficient to constitute a cause of 

action.” The Court notes that there is no CCP section 430.20(1), and section 430.20 pertains to filing a 

demurrer to an answer. Given that Defendant appears to be arguing that the cause of action “does 

not state facts sufficient to constitute a cause of action,” the Court interprets Defendant’s motion as 

being brought under CCP § 430.10(e). 

For the reasons set forth below, Defendant’s Demurrer is overruled.  

Factual Allegations 

Plaintiff entered into a Property Management Agreement (“Management Agreement”) with 

Defendant Mynd Management, Inc. (“Mynd”) in March 2021. The Management Agreement included 

the property located at 111 El Centro Avenue in Danville, California (the “Property”). Defendant Tiner 

rented a unit at the Property for a monthly rent of $2,675. On June 7, 2021 Mynd, acting as agent for 

Plaintiff, entered into a new lease for her unit wherein the rent was listed as $1,525.00.  

The Complaint alleges that this reduction in rent was due to a mistake made by Mynd in preparing the 

Tiner lease. It further alleges that this error in including the proper rent amount was a unilateral 

mistake by Mynd acting as the property manager, and that Defendant Tiner knew or suspected the 

amount of rent was a mistake at the time the parties entered into the lease. Plaintiff contends that 

Mynd inserted the incorrect rent amount after mistakenly looking at an old and outdated lease for 
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the unit.  

Plaintiff communicated this mistake to Defendant Tiner on a number of occasions and requested that 

Defendant Tiner agree to amend the lease to reflect the proper rent amount. Defendant Tiner refused 

to agree. This suit followed.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) 

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) 

Analysis 

Initially, Defendant indicates that she “seeks to demure to the Complaint as a whole” as well as the 

fourth cause of action which is “the only cause of [action] (sic) that pertains to her.” (Demurrer 3: 12-

13.)  

Defendant has provided no authority supporting her claim that she can demur to causes of action 

alleged against other defendants. Defendant Tiner’s argument that since she is identified in sections 

of the Complaint other than the fourth cause of action, this gives rise to a reasonable inference that 

the entire complaint attempts to state claims against her is not well taken. Just because a party is 

named in the general allegations does not mean that every cause of action alleged in the complaint is 

potentially directed toward that party. 

In order to state a cause of action in a complaint, a plaintiff “must specifically state” its number (e.g. 

“first cause of action”), its nature (e.g. “for fraud”), and the party or parties to whom it is directed 

(e.g. “against defendant Smith”) in the body of the Complaint. (California Rules of Court 2.112.) Here, 

the Complaint is very clear that the first three causes of action are directed toward Mynd, and only 

the fourth cause of action is directed toward Defendant Tiner. (See Complaint at 5:15-17; 6:8-10; 7:7-

9; and 8:22-24.) Accordingly, Defendant’s attempt to demur to the first three causes of action is not 

well taken and is overruled. 

Reformation 

“Reformation is an equitable remedy the essential purpose of which is to ensure the contract, as 

reformed, reflects the parties’ mutual intention.” (Komorsky v. Farmers Ins. Exchange (2019) 33 
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Cal.App.5th 960, 974.) “Reformation may be had for a mutual mistake or for the mistake of one party 

which the other knew or suspected, but in either situation the purpose of the remedy is to make the 

written contract truly express the intention of the parties.” (Komorsky, 33 Cal.App.5th at 974 quoting 

Lemoge Electric v. County of San Mateo (1956) 46 Cal.2d 659, 663.) 

“A complaint for reformation based on mutual mistake must allege ‘facts showing how the mistake 

was made, whose mistake it was, and what brought it about, so that the mutuality may appear.’” 

(Ibid. quoting Auerbach v. Healy (1916) 174 Cal. 60, 63.) “If the mistake was unilateral, ‘which the 

other at the time knew or suspected’ (Civ. Code, § 3399), the complaint must allege supporting facts, 

and the plaintiff may not rely on conclusory allegations.” (Ibid.)  

The Complaint alleges that prior to the renewal of the lease, Defendant Tiner was paying $2,675 per 

month in rent. (Complaint ¶¶ 10, 44.) When it was time to renew, Mynd, acting as agent for Plaintiff, 

“inexplicably” offered Tiner a lease at $1,525 per month. (Id. ¶ 10.) Defendant was aware that she 

should have been paying a higher rate for rent based on her past rent amount. (Id. at ¶¶ 10, 44.) This 

is evidenced by the allegation that Tiner admitted that “she pointed out the mistaken rent charge to 

Mynd at the time the lease was executed.” (Id. ¶44.) It is alleged that the mistake was made by Mynd 

when, on information and belief, it “inserted the incorrect rent amount after it mistakenly looked at 

an old and outdated lease for the unit.” (Id. ¶ 44.)  

The alleged facts outlined above set forth Plaintiff’s theory as to (1) how the mistake was made, (2) 

whose mistake it was, (3) what brought it about, and (4) the basis showing that Defendant knew or 

suspected there was a mistake. (Komorsky, supra, 33 Cal.App.5th at 974.) “It has been consistently 

held that ‘a plaintiff is required only to set forth the essential facts of his case with reasonable 

precision and with particularity sufficient to acquaint a defendant with the nature, source and extent 

of his cause of action.’” (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 

132 Cal.App.4th 1076, 1099 citations omitted.) “What is important is that the complaint as a whole 

contain sufficient facts to apprise the defendant of the basis upon which the plaintiff is seeking 

relief.” (Ibid.)  

Based on the above, the Complaint states sufficient facts to acquaint Defendant Tiner with the 
nature, source, and extend of the reformation cause of action alleged against her. As such, 
Defendant’s demurrer is overruled. 
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6. 9:00 AM CASE NUMBER:  C22-01106 
CASE NAME:  PANDEY VS. SITAULA 
 HEARING ON DEMURRER TO FIRST AMENDED COMPLAINT BY ALL DEFENDANTS FILED ON 11/21/22  
FILED BY:  
*TENTATIVE RULING:* 
 
The Demurrer of Defendants Nepali Association of Northern California, et al., to the First Amended 
Complaint of Plaintiffs Anil Pandey, et al., is continued by the Court February 16, 2023 to join the 
motion then pending. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  C22-01228 
CASE NAME:  MONTGOMERY VS. NATIONSTAR MORTGAGE 
 HEARING ON DEMURRER TO FIRST AMENDED COMPLAINT BY NATIONSTAR AND US BANK 
NATIONAL ASSOC FILED ON 11/21/22  
FILED BY: NATIONSTAR MORTGAGE 
*TENTATIVE RULING:* 
The unopposed demurrer to the First Amended Complaint is sustained.  Plaintiffs have been unable to 
cure the same deficits which were sustained when the demurrer to the Complaint was adjudicated, 
and further leave to amend would be futile.  Hence, the demurrer is sustained without leave to 
amend. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  C22-01546 
CASE NAME:  BINSWANGER VS. GARAVENTA 
 *HEARING ON NOTICE OF MOTION AND MOTION FOR LEAVE TO FILE COMPLAINT IN 
INTERVENTION FILED BY GARAVENTA ENTERPRISES ON 1/10/23 (SET ON 2/9/23 PER EXPARTE ON 
1/10/23)  
FILED BY:  
*TENTATIVE RULING:* 
 
 Garaventa Enterprises, Inc’s Motion for Leave to File Complaint in Intervention is denied. 
 
Background 
 Garaventa Enterprises, Inc. is part of a family-owned conglomerate that offers garbage 
collection and recycling services in Contra Costa County. The 2019 Bylaws of Garaventa Enterprises 
permit amending the existing bylaws by written consent of the holders of a majority of the 
outstanding shares. On July 27, 2022, Louisa and Silvio amended Garaventa Enterprises’ 2019 bylaws 
by written consent. The Bylaws were amended to (a) establish process for noticing an annual 
shareholder meeting in the event an annual meeting has not been held within 15 months of the last 
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meeting; (b) increased the number of directors on the Board from 5 to 7; and (c) increased the vote 
required to change future bylaws from a simple shareholder majority to a two-thirds majority. 
 
 The remaining three board members—Joseph Garaventa, Marie Alder, and Linda Colvis 
disagreed with the Bylaws Modification.  As a controversy arose among the Board of Directors, Louisa 
filed a complaint for declaratory relief on July 28, 2022, seeking a declaration confirming and 
validating The Bylaws Modifications that were undertaken. 
 
Motion 
 Pursuant to Code of Civil Procedure § 387(c), and (d), Garaventa Enterprises, Inc. moves for 
an order granting leave to file a Complaint in Intervention.  Garaventa Enterprises maintains it has a 
direct and immediate interest in the subject at issue in the underlying action.  Trustee Louisa 
Binswanger brought the underling Complaint for declaratory relief seeking a declaration confirming 
and validating The Bylaws Modification. Garaventa Enterprises now seeks to intervene in that action 
to assert and protect its own interests in ensuring the legitimacy of its Board’s actions taken 
subsequent to The Bylaws Modifications. 
 
 “To establish mandatory intervention, a proposed intervener must show (1) ‘an interest 
relating to the property or transaction which is the subject of the action’; (2) the party is ‘so situated 
that the disposition of the action may as a practical matter impair or impede that person's ability to 
protect that interest’; and (3) the party is not adequately represented by existing parties.” (Edwards v. 
Heartland Payment Systems, Inc. (2018) 29 Cal.App.5th 725, 732.) 
 
  ‘The court has discretion to permit a nonparty to intervene in litigation pending between 
others, provided: [1] The nonparty has a direct and immediate interest in the litigation; and [2] The 
intervention will not enlarge the issues in the case; and [3] The reasons for intervention outweigh any 
opposition by the existing parties. [Citations.]"  (Truck Ins. Exchange v. Superior Court (1997) 60 
Cal.App.4th 342, 346.) Section 387 should be liberally construed in favor of intervention.  (Simpson 
Redwood Co. v. Cal. (1987) 196 Cal.App.3d 1192, 1200.) 
 
  Here, Garaventa Enterprises (“GE”) argues it has a direct interest in the subject matter—the 
validity of its governing corporate documents and actions taken by its Board of Directors. The 
outcome of this action will have an impact on the functioning of the Company, which in turn, could 
have a direct impact on its customers.  GE argues that its interests are not adequately represented by 
the parties in this dispute because GE’s interests include the ongoing business operations and day-to-
day management for which no individual defendant in the action has responsibility.   
 
 GE argues it does not seek to expand or complicate the issues involved in the action; it seeks 
declaratory relief consistent with the relief requested by Louisa.  Finally, GE argues that any 
opposition is outweighed by its reasons for intervention. GE contends that without its participation in 
this instant action, GE’s ability to protect its management and operations decisions will be diminished 
significantly.  GE maintains its intervention will not delay the progress of this litigation or any trial of 
this action. 
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a. Joseph Garaventa’s Opposition 
 

 Joseph Garaventa filed on opposition to GE’s motion to intervene on the ground the request 
is improper. GE cites no legal basis that authorizes it to intervene in a dispute between shareholders 
regarding the corporate bylaws.   Joseph argues Louisa Garaventa, as the trustee of the Garaventa 
Marital Family Trust and an individual shareholder controls 76% of GE.  He claims Louisa directed GE 
and its counsel to file this motion for the sole purpose of bolstering her position in the declaratory 
relief action.  Joseph argues that GE’s motion to intervene is an attempt to maintain this action in 
case Louisa’s trusteeship is terminated in the Probate matter.    
 
 Joseph Garaventa argues there in no basis for mandatory intervention. GE is not a party who 
has interest in the "property or transaction" that is the subject of the litigation. GE is a trust asset, and 
it is the property that is the subject of the Garaventa Family Marital Trust which is currently being 
litigated in Probate Court. GE is itself the property.   
 
 Additionally, the Shareholder agreement does not grant GE the right to weigh in on the 
establishment or amendment of the bylaws that govern the corporation.  Moreover, Louisa 
Garaventa controls at the very least 76% of the GE shares and the corporate board. Here, GE claims to 
seek the same relief as Louisa in this action. GE's so-called interest in the management of GE is 
adequately represented by Louisa in the declaratory relief action. 
 
 Joseph Garaventa maintains GE has no interest in the underlying claim that would require 
permissive intervention. GE itself does not have an interest in the laws that govern its operation. The 
bylaws are determined by the owners and/or shareholders. 
 
 In response to Joseph’s opposition, GE argues that the Probate matter has nothing to do with 
this motion. It maintains that the issue is whether GE has sufficient interest to intervene. GE argues it 
defies reason to suggest that Garaventa Enterprises has no stake in the determination of the validity 
of the bylaws, which goes to the heart of its operations--whether the Company has been, and 
remains, free to operate according to its bylaws.  GE’s interests lie in ensuring the steady, legitimate, 
and predictable operation of its business operations. 
 
 GE asserts that Joseph does not offer a compelling reason for denial of permissive 
intervention.  GE claims it has established its direct and immediate interest in the action— 
safeguarding and affirming the operations of the Company and the confirmation of the authority of 
its board and executive leadership.   
  

b. Linda Colvis’ Opposition  
 Linda Garaventa Colvis also filed an Opposition to GE’s Motion to Intervene.  She argues the 
motion should be denied because GE’s asserted interests are adequately represented by Louisa.  Her 
Opposition largely echoes Joseph’s.  Linda argues there would be no benefit to allowing GE to 
intervene in this action because GE's position on issues of corporate governance would necessarily 
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mirror the positions of Louisa. GE does not seek to intervene on the part of GE's officers or executive 
management.  GE is seeking to intervene on behalf of the corporation itself, whose interests are 
defined by the board of directors and the majority shareholders. GE is merely asserting the same 
positions as Louisa under the guise of impartiality. GE and Louisa seek identical relief and have the 
same ultimate objective in this litigation.  Linda argues a presumption of adequacy of representation 
applies.  GE has failed to offer a compelling showing why its interests are not represented by Louisa. 
 
 Linda points out that on November 23, 2022, Defendant Marie Alder filed her motion to 
consolidate Louisa’s complaint for declaratory relief with the pending trust litigation in the Probate 
Court.  GE has already tried to intervene in the legal proceedings involving Louisa's conduct, potential 
breaches of trust, and breaches of fiduciary duty, which was denied by the Probate Department. 
 
 In the Reply, GE argues that Colvis’ argument the motion should be denied because the 
Probate Court has exclusive jurisdiction over the matter.  Here, GE seeks a declaration affirming the 
legitimacy of its corporate actions, which has nothing to do with wills and trusts. 
 
 Secondly, GE argues that its interests are distinct from Louisa’s, and she cannot adequately 
represent its interests.  Louisa seeks a declaration that she had the authority to amend the bylaws. 
The Company seeks a declaration that it had authority to act pursuant to those modified bylaws. GE 
argues, “The Company will seek, and does seek, a declaration affirming its authority for actions taken 
under the modified bylaws even if this Court, or another one, were to determine that Louisa lacked 
authority to amend the bylaws.” 
 
 Next, GE argues that Louisa and the Company are not in equal positions to present evidence 
on the Company’s authority to act under the modified bylaws.  Louisa does not hold a hands-on 
operational role in the Company, nor is she directly involved in day-to-day activities and management 
of this half billion-dollar, complex, regulated enterprise. 
 
Court’s Ruling on Motion to Intervene 
 Code of Civil Procedure § 387(d)(1)(B) provides:  
 

The court shall, upon timely application, permit a nonparty to intervene in the action 
or proceeding if either of the following conditions is satisfied: 
  
(B) The person seeking intervention claims an interest relating to the property or 
transaction that is the subject of the action and that person is so situated that the 
disposition of the action may impair or impede that person’s ability to protect that 
interest, unless that person’s interest is adequately represented by one or more of 
the existing parties. 

 
  Here, Louisa’s complaint for declaratory relief seeks a declaration of Louisa’s authority to 
make changes to Bylaws.  Although the changes involve corporate governance, disposition of the 
declaratory relief action does not impede on GE’s interest which are not adequately represented by 
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the Trustee, who holds 76% shares of the company.  So, mandatory intervention is not available. 
 
 However, a trial court has broad discretion in determining whether to permit intervention.  
(City of Malibu v. California Coastal Com. (2005) 128 Cal.App.4th 897, 902.)  The Court has discretion 
to permit intervention where it does not enlarge the issues of the case.  Here, by GE’s own admission, 
GE’s intervention will enlarge the issues.  GE argues that its interests are separate and distinct from 
Louisa’s and she cannot adequately protect its interests.  GE argued that it seeks a declaration to 
affirm its authority to take actions under modified Bylaws, whereas Louisa seeks a declaration as to 
whether her actions in modifying the Bylaws were permitted.  
 
 “The person seeking intervention must ordinarily show an interest under the existing 
pleadings and issues, and will not be allowed to come in on a claim which enlarges the issues and 
changes the nature of the main proceeding.” (Muller v. Robinson (1959) 174 Cal.App.2d 511, 515.)   
Here, GE intervention will change the nature of the proceeding.  
  GE’s motion to intervene is therefore denied. 
 
Joseph Garaventa’s Request for Judicial Notice in Opposition to Motion to Intervene 
 Pursuant to Evidence Code 452(d) and (h), Defendant requests the Court to take judicial 
notice of the following: 

1. Exhibit A--Binswanger's Amended Complaint for Declaratory Relief 
2. Exhibit B-- "Beneficiaries Linda Garaventa Colvis and Joseph Garaventa's Verified Petition for 

Instructions and to Compel Trustee; 
3. Exhibit C-- "Respondent Trustee Louisa Binswanger's Objections to Petition for Instructions 

and to Compel Trustee, Etc." 
4. Exhibit D-- August 26, 2022, Garaventa Enterprises’ brief to be heard in Probate matter, filed 

on August 26, 2022 in Case No. MSP15-02131 
5. Exhibit E-- On September 9, 2022, Garaventa Family Trust and Garaventa Entities 

shareholders, Linda Colvis and Joseph Garaventa, filed a Response to Garaventa Enterprises, 
Inc's Briefing Re Standing. 

6. Exhibit F-- The Honorable Virginia M. George, October 12, 2022, Order denying GE motion to 
be heard in Probate matter.    
 

 The Court takes judicial notice of Exhibit F only.  The Court takes judicial notice only of the 
existence of documents in Exhibits A-E.  It does not take judicial notice of the truth of matters 
asserted therein. 
 
 

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  02/09/2023 
 

 

Page 16 of 37 

 

    

9. 9:00 AM CASE NUMBER:  C22-01546 
CASE NAME:  BINSWANGER VS. GARAVENTA 
 HEARING ON DEMURRER AND PLEA IN ABATEMENT TO AMENDED COMPLAINT FILED BY JOSEPH 
GARAVENTA ON 11/28/22  
FILED BY:  
*TENTATIVE RULING:* 
 
 Defendant Joseph Garaventa’s demurrer is overruled.  However, the Court orders the 
proceedings in this matter stayed pending the outcome of the trial of the June 8, 2022 Petition in the 
Probate matter, In re Garaventa Marital Family Trust, (MSP15-0213). 
 
Background 
 Plaintiff Louisa Binswanger is the Trustee of the Garaventa Marital Family Trust.  She has held 
the position since her mother Mary Garaventa passed away in June 2015.  As Trustee, Louisa holds 
and votes 70% of the shares of GE.  Louisa, individually, is also a 6% shareholder.  The Shareholder 
Agreement expressly grants the majority shareholder the power to amend the Bylaws.  In 2019, by a 
Written Consent, Louisa made key changes to the Bylaws.  First, the annual shareholder meeting 
procedures were augmented to establish a process for noticing the meeting if a meeting had not been 
held within 15 months.  Second, increase the number Board members from 5 to 7.  Third, the vote 
required to change future bylaws was increased from a simple shareholder majority to a two-thirds 
majority. 
 
 Louisa alleges an actual controversy has arisen regarding Louisa’s authority to make these 
changes.  Louisa filed this action for declaratory relief for a judicial determination as to the validity of 
Written Consent. 
 
Demurrer 
 Pursuant to Code of Civil Procedure section 430.10(c), Defendant Joseph Garaventa demurs 
to the entire amended complaint and brings this plea in abatement on the ground another action is 
pending in Contra Costa Probate Court between the same parties on the same cause of action.  The 
Probate action (MSP15-02131) governing the Garaventa Marital Family Trust was filed on December 
21, 2015, prior to Louisa Binswanger’s complaint for declaratory relief. Defendant also demurs on the 
ground the Probate Court has exclusive, pre-existing jurisdiction over the issues presented in the 
subject declaratory relief action.     
 
Legal Standard 
 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury 
Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly pleaded facts are 
admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  On demurrer the 
complaint must be liberally construed with a view to substantial justice between the parties.  (Code of 
Civil Procedure § 452.)   
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 A demurrer lies only for defects appearing on the face of the complaint or from matters of 
which the court must or may take judicial notice.  (Code of Civil Procedure § 430.40; see Blank v. 
Kirwan (1985) 39 Cal.3d 311, 318.)  “If the complaint states a cause of action under any theory, 
regardless of the title under which the factual basis for relief is stated, that aspect of the complaint is 
good against a demurrer.”  (Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 
  
Abatement Pursuant to Code of Civil Procedure § 430.10(c) 
 Code of Civil Procedure §430.10 (c) provides that a party against whom a complaint or cross-
complaint has been filed may object, by demurrer or answer, on the ground: “(c) There is another 
action pending between the same parties on the same cause of action.”  “Under the statutory plea in 
abatement, ‘[t]he pendency of another earlier action growing out of the same transaction and 
between the same parties is a ground for abatement of the second action.’ [Citation.]  A statutory 
plea in abatement requires that the prior pending action be ‘between the same parties on the same 
cause of action.’ [Citation.]”  (People ex rel. Garamendi v. American Autoplan, Inc. (1993) 20 
Cal.App.4th 760, 770.)  
 
  “[W]here a plea in abatement is presented by demurrer, an interlocutory judgment should 
be entered to permit the court to retain jurisdiction over the subsequent action so that when a final 
determination is had in the prior pending action the court will be empowered to determine any 
remaining issues in the subsequent suit.” (Plant Insulation Co. v. Fibreboard Corp. (1990) 224 
Cal.App.3d 781, 791-792.) 
 
 Here, four weeks before the subject declaratory relief action was filed, Defendants Joseph 
Garaventa and Linda Colvis filed a motion on June 28, 2022, in the Probate action governing the 
Garaventa Marital Family Trust.  Defendants petitioned to distribute the trust assets and to remove 
Louisa Binswanger as the trustee for breaches of fiduciary duty. Probate Code § 17200 provides that a 
trustee or beneficiary of a trust may petition the court concerning the internal affairs, which includes 
determining the existence or nonexistence of any immunity, power, privilege, duty, or right; 
instructing the trustee; granting powers to the trustee; or appointing or removing a trustee (Prob. 
Code, § 17200.) 
 
 On July 22, 2022, three weeks after the motion to remove Binswanger as Trustee was filed in 
the Probate action, Binswanger amended the Garaventa Enterprises’ (“GE”) bylaws to increase the 
number of board members from five to seven.  Defendant contends Binswanger made the changes to 
preserve her control over GE and to prevent the vote for distribution to shareholders. Defendant 
asserts this declaratory relief action was filed to circumvent the Probate Court action. 
 
 The subject declaratory relief action was filed on July 28, 2022. Defendant argues the issues 
presented in this declaratory relief action belong in the pending Probate Court action. The pending 
Probate petition seeks to remove Louisa Binswanger as Trustee.  Defendant argues the petition 
placed at issue whether Louisa Binswanger’s actions were abuse of her fiduciary duties as trustee. 
This matter is currently set for a two-week trial in February and March 2023. 
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 Defendant maintains that all of the parties in this declaratory relief action are parties to the 
underlying Probate court action.  Moreover, Defendant argues that Binswanger admitted in her 
Answer to the Fifth Amended Complaint in Consolidated Action C20-02325 (lead case no. C18-01289), 
that “all claims related to the propriety of the trustee fees, the trustee’s actions, and anything related 
to breach of fiduciary duty or participation therein is pending in In the Matter of the Garaventa Family 
Marital Trust.  Defendant argues this is a judicial admission that the declaratory relief action, 
pertaining to her actions as trustee, belongs in the Probate matter.  Defendant argues the declaratory 
relief action was filed in order to obtain orders that would interfere with and circumvent the Probate 
Court’s administration of the estate.  
 
 Plaintiff opposes the demurrer on the ground the statutory requirement for plea in 
abatement is not met.  Plaintiff maintains that neither the same parties, nor the same causes of 
action are involved in this declaratory relief action and the Probate action.  Plaintiff points out that 
Garaventa Enterprises has a pending motion to intervene in this action.  Should GE be permitted 
leave to intervene, there would be no absolute identity between the parties in this action and the 
Probate action. 
 
 Moreover, Plaintiff argues that the causes of action are different in each action.  The petition 
in the Probate Court seeks an order to: (1) instruct Louisa, as Trustee, to refinance the Trust’s IRS 
estate tax obligation with a private loan from Union Bank; and (2) instruct Louisa, as Trustee, to use 
the Shareholder’s Agreement to apply for a loan on behalf of the Company. (See Burns Decl., ¶ 4.) On 
the other hand, Plaintiff argues this declaratory relief action involves a completely different legal 
issue: whether Louisa Binswanger had power, as the majority shareholder under the Shareholders 
Agreement to enact the changes to the Bylaws.  Louisa seeks a ruling on a corporate governance 
matter—whether Bylaw Amendments were lawfully made pursuant to the Shareholders Agreement. 
 
 Defendant argued in the moving papers that plea in abatement is necessary because the June 
8 Probate petition seeks a removal of Binswanger as Trustee. In response, Plaintiff argues the petition 
sought the removal of Binswanger only in the alternative.  While Plaintiff admits that Joseph and 
Linda moved to amend their petition in the Probate Court to allege facts surrounding the amendment 
of the Bylaws, that motion has not been ruled on. Even if the motion is granted, Plaintiff argues the 
petition does not seek an order from the Probate Court that Louisa’s action regarding the Bylaws 
Amendment were lawful.  Instead, the petition seeks a determination of whether Louisa’s actions 
constituted a breach of trust or breach of fiduciary duties to warrant removal.   
 
 In the Reply, Defendant argues the declaratory relief action and the Probate Court matter do 
indeed involve the same cause of action and parties.  The cause of action involves adjudication of the 
primary probate asset, the Garaventa Entities.  Trial is pending in the Probate, scheduled for February 
and March, 2023, which may well result in distribution of all of the trust assets and termination of 
Louisa Binswanger’s trusteeship.   
 
Ruling  
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 The Court finds Defendant had not met the statutory requirement for the plea of abatement.  
Defendant has not demonstrated there is another action pending between the same parties on the 
same cause of action.  The Probate matter involves a petition to compel Binswanger to refinance the 
Trust to meet the IRS obligation and to compel distribution and possibly remove Binswanger for 
breach of duties.   Whereas the declaratory relief action seeks a declaration of the validity of 
Binswanger’s modification of the Bylaws which constitute actions taken after the petition was filed.  
 
Exclusive Concurrent Jurisdiction Rule 
 
  Defendant also argues the demurrer should be sustained under the “exclusive concurrent 
jurisdiction rule,” which is broader than Code of Civil Procedure §430.10. “The established rule of 
"exclusive concurrent jurisdiction" provides that where two (or more) courts possess concurrent 
subject matter jurisdiction over a cause, the court that first asserts jurisdiction assumes it to the 
exclusion of all others, thus rendering ‘concurrent’ jurisdiction ‘exclusive’ with the first court.”  
(Franklin & Franklin v. 7-Eleven Owners for Fair Franchising (2000) 85 Cal.App.4th 1168, 1175.) “The 
purpose of this rule ‘is to avoid unseemly conflict between courts that might arise if they were free to 
make contradictory decisions or awards at the same time or relating to the same controversy’ and ‘to 
protect litigants from the expense and harassment of multiple litigation.’” (BBBB Bonding Corp. v. 
Caldwell (2021) 73 Cal.App.5th 349, 374.) “The rule is ‘a judicial rule of priority or preference and is 
not jurisdictional in the traditional sense of the word,’ in that it ‘does not divest a court, which 
otherwise has jurisdiction of an action, of jurisdiction.’ [Citation.]” (Shaw v. Superior Court (2022) 78 
Cal.App.5th 245, 256.) 
 
 “‘Although the rule of exclusive concurrent jurisdiction is similar in effect to the statutory plea 
in abatement [Code Civ. Proc., § 430.10, subd. (c)], it has been interpreted and applied more 
expansively, and therefore may apply where the narrow grounds required for a statutory plea [in] 
abatement do not exist. [Citation.] Unlike the statutory plea [in] abatement, the rule of exclusive 
concurrent jurisdiction does not require absolute identity of parties, causes of action or remedies 
sought in the initial and subsequent actions.’” (Shaw v. Superior Court (2022) 78 Cal.App.5th 245, 
256.) Where the exclusive concurrent jurisdiction rule applies, the second action should be stayed. 
(Ibid at p. 257.) 
 
  “In order that a second action be abated because of the pendency of a prior action, it is 
elementary that the issues in the two actions must be substantially the same. In determining this 
question, the test applied is whether a final judgment in the first action could be pleaded in bar as a 
former adjudication.”  (Trickey v. Long Beach (1951) 101 Cal.App.2d 871, 881.)   
 
 Defendant states that at the August 11, 2022 Probate hearing regarding the beneficiaries’ 
pending motion to remove Louisa Binswanger as trustee and conduct distributions, the Probate court 
was informed that Louisa had a filed the Declaratory Relief action two weeks before.  According to 
Defendant, Judge Virginia George questioned why Louisa Binswanger did not file the subject request 
for declaratory relief in the Probate Court. (Defendant’s RJN No. 4 and Exh. C thereto) Defendant 
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argues the Probate Court’s raising of the issue demonstrates the relief requested in the declaratory 
relief action are presumed probate matters.    
 
 Defendant requests, at the very least, the Court should stay the declaratory relief action until 
after the Probate Court trial in February and March 2023.   
 
 In the Opposition, Plaintiff argues there is no basis for application of the exclusive concurrent 
jurisdictional rule.  While the rule does not require absolute identity of the parties or identical causes 
of action, Plaintiff argues that it does require that the two action arise out of the same transaction, 
and the subject matter is the same. (Plant Insulation Co. v. Fibreboard Corp. (1990) 224 Cal.App.3d 
781, 789. 
 
 Plaintiff argues the June 8 Petition in Probate Court seeks instructions to compel Louisa, as 
Trustee, to take certain actions on behalf of the Trust for satisfying the Trust’s estate tax obligation.  
The declaratory relief action regards the validity or legality of the enactment of the Bylaws 
Amendments.  Plaintiff argues the two actions have no relations and do not arise out of the same 
transaction or involve the same subject matter. Plaintiff claims the Probate Court’s denial of the GE’s  
motion for intervention is further evidence that declaratory relief action is not the “same transaction”  
at issue in the June 8 petition in the Probate Action.  Moreover, the authorities relied on by 
Defendant that applied the doctrine of exclusive concurrent jurisdiction involved cases where the 
same transaction was at-issue in both cases. 
 
  In the Reply, Defendant reminds the Court of the pending petition in Probate Court which 
goes to trial in mid-February, will determine whether to terminate Louisa Binswanger’s trusteeship.  
The termination of Louisa Binswanger’s trusteeship will serve to nullify and void her status to bring 
this declaratory relief action.    
 
 Defendant argues declaratory relief action seeks ratification of her Binswanger’s actions as 
trustee that directly impact the primary trust asset (Garaventa Enterprises) and the rights and 
benefits of the majority of trust beneficiaries.  The Probate Court action  involves oversight of the 
trust asset (Garaventa Enterprises) and trustee actions relating to the asset.  The assets of the Family 
Trust and Trustee Louisa Binswanger actions are already being adjudicated in the Probate Court. This 
action involves the same parties and the identical subject matter. 
 
Ruling 
  “The “judge-made doctrine” of exclusive concurrent jurisdiction “is based upon the public 
policies of avoiding conflicts that might arise between courts if they were free to make contradictory 
decisions or awards relating to the same controversy and preventing vexatious litigation and 
multiplicity of suits.”   (Travelers Indem. Co. v. Lara (2022) 84 Cal.App.5th 1119, 1130-1131.) 
 
 “To maintain both the practical nature of the rule and the historically flexible rules of equity, 
exactitude is not required. That the parties in the two actions are not entirely identical, and that the 
remedies sought by the two actions are not precisely the same, is not controlling. Instead, it is 
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sufficient for the exercise of equitable jurisdiction that the issue in both actions is the same and arises 
out of the same transaction or events.”(County of Siskiyou v. Superior Court (2013) 217 Cal.App.4th 
83, 89.) 
 
  The problem for Defendant is that Binswanger’s actions in modifying the bylaws that is the 
subject of the declaratory relief action occurred after the Probate petition was filed and do not arise 
out of the same transaction or event.  The Court is not convinced the exclusive concurrent jurisdiction 
rule is applicable here.  
 
  On the other hand, the Probate Court has a trial pending on the issue of whether Louisa 
Binswanger should be removed as Trustee of Garaventa Marital Family Trust for breaches of duty.  If 
she is removed, she will no longer have standing to pursue the declaratory relief action.  Also, there is 
a pending motion to add allegations to the Probate petition regarding Binswanger’s modification of 
the Bylaws.  Trial on the issues in the Probate is set for mid-February and mid-March.  The outcome 
could render the issues in the current case moot as Binswanger could be removed as Trustee. 
 
 The Court finds that judicial economy is best served by staying the declaratory relief action 
pending outcome of the Probate matter. “[A] court ordinarily has inherent power, in its discretion, to 
stay proceedings when such a stay will accommodate the ends of justice.” (People v. Bell (1984) 159 
Cal.App.3d 323, 329.  As the court in Landis v. North American Co. (1936) 299 U.S. 248, 254 [81 L.Ed. 
153, 57 S. Ct. 163] explained, “the power to stay proceedings is incidental to the power inherent in 
every court to control the disposition of the causes on its docket with economy of time and effort for 
itself, for counsel, and for litigants.”  OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 141.) 
 
Defendant Joseph Garaventa’ Request for Judicial Notice 
 Pursuant to Evidence Code § 452(d) and (h), Defendant Garaventa requests the Court to take 
judicial notice of the following: 

1. Case docket for Contra Costa County Superior Court Probate Department Action (Case No. 
MSP15-02131) governing the Garaventa Marital Family Trust, filed on December 21, 2015. 

2. Exhibit A--Beneficiaries Linda Garaventa Colvis and Joseph Garaventa's Verified Petition for 
Instructions and to Compel Trustee; or in the Alternative Petition for Removal and 
Appointment of Temporary Trustee or Receiver to Distribute Trust Assets; a in Probate Case 
(Case No. MSP 15-02131) 

3. Exhibit B—Respondent Trustee Louisa Binswanger’s Objection to Petition for Instructions and 
to Compel Trustee. 

4. Exhibit C—Reporter’s Transcript of Proceedings of the August 11, 2022 Contra Costa Superior 
Court Probate Department 30 hearing (Case No. MSP15-02131). 

5. Exhibit D--Louisa Binswanger's Answer to Fifth Amended Complaint in Consolidated Action 
C20- 02325 [lead case: Cl8-01289] filed on June 23, 2022. 

6. Exhibit E--Silvio Garaventa, Jr.'s Answer to Fifth Amended Complaint in Consolidated Action 
C20- 02325 [lead case: C18-01289] filed on June 23, 2022  

 
 The Court takes judicial notice of the Court’s Case docket. The Court takes judicial notice of 
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the existence of the documents in Exhibits A-E.  The Court does not take judicial notice of the truth of 
matters asserted in the documents. 
 
Plaintiff Binswanger’s Request for Judicial Notice 
 Pursuant to sections 452-453 of the Evidence Code, Plaintiff requests the Court to take 
judicial notice of the following: 

1. Exhibit 1: Beneficiaries Linda Garaventa Colvis and Joseph Garaventa’s Verified Petition for 
Instructions and to Compel Trustee… filed in Probate Court on June 8, 2022 in MSP15-02131. 

2.  Exhibit 2: the Probate Court’s Order re: Standing of Garaventa Enterprises, Inc. dated 
October 12, 2022, Case No. MSP15-02131. 

3. Exhibit 3: Beneficiaries Linda Garaventa Colvis and Joseph Garaventa’s Motion for Leave to 
File First Amended Verified Petition for Instructions, Case No. MSP15-02131. 

4. Exhibit 4: Trustee Louisa Binswanger’s Opposition to Motion for Leave to File First Amended 
Verified Petition for Instructions, Case No. MSP15-02131. 

 The Court takes judicial notice of Exhibit 2.  As to Exhibits 1, 3, and 4, the Court takes judicial 
notice of the existence of these documents, not the truth of matters asserted therein. 
 

 

  
    

10. 9:00 AM CASE NUMBER:  C22-01598 
CASE NAME:  HUANG VS. KING 
 MOTION TO STRIKE FILED BY DEFENDANT CINDY KING  
*TENTATIVE RULING:* 
 

Defendant Cindy King’s special motion to strike is denied.  

As an initial matter, the Court’s review of Defendant’s special motion to strike is based upon 

the proposed motion attached to the Bornstein declaration filed on October 12, 2022 in support of 

the motion for relief from default. The motion for relief from default was granted, but the special 

motion to strike was never filed. To ensure a complete record, Defendant is ordered to submit the 

special motion to strike for filing no later than December 8, 2023.  

Plaintiff is suing Defendant for slander of title based on the filing and recording of a lis 

pendens in case MSC21-01312 (King v. Huang). Defendant brings this special motion to strike 

Plaintiff’s complaint in this case.  

In the underlying action (King v. Huang), Defendant sued Plaintiff for various claims related to 

Defendant’s tenancy. Defendant filed a first amended complaint on January 12, 2022. Defendant filed 

and recorded a lis pendens on the property where Defendant had been a tenant on March 15, 2022. 

The FAC has the following causes of action: (1) breach of contract, (2) breach of the covenant of quiet 

enjoyment, (3) intentional infliction of emotional distress, (4) negligence, (5) Business and Professions 

Code section 17200, (6) fraud, (7) negligent misrepresentation and (8) nuisance. In the prayer for 
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relief, Defendant seeks damages, attorney fees, an order requiring Plaintiff to abate all nuisances, an 

injunction preventing Plaintiff from using the property in violation of the Business and Professions 

Code and unfair business practices, and for other relief as the Court deems just and proper. (FAC 

p.20-21.)  

Standard 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. First, the 

defendant must establish that the challenged claim arises from activity protected by [Code of Civil 

Procedure] section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts 

to the plaintiff to demonstrate the merit of the claim by establishing a probability of success. We have 

described this second step as a ‘summary-judgment-like procedure.’ [Citation.]” (Baral v. Schnitt 

(2016) 1 Cal.5th 376, 384-385.) 

Protected Activity 

The lawsuit here alleges that Defendant slandered titled by filing and recording a lis pendens.  

“ ‘The filing of a notice of lis pendens falls squarely within [Code of Civil Procedure section 425.16's 

definition of a protected activity]. [Citations.]’ [Citation.]” (Park 100 Investment Group II, LLC v. 

Ryan (2009) 180 Cal.App.4th 795, 805-806.) Thus, Defendant has met her burden of showing that 

Plaintiff’s complaint arises from protected activity. The burden now shifts to Plaintiff to show a 

probability of prevailing on the merits.  

Probability of Prevailing 

Plaintiff must show a probability that she will prevail on her claims. (Civ. Proc. Code § 

425.16(b)(1).) At this step, “the burden shifts to the plaintiff to demonstrate that each challenged 

claim based on protected activity is legally sufficient and factually substantiated. The court, without 

resolving evidentiary conflicts, must determine whether the plaintiff's showing, if accepted by the 

trier of fact, would be sufficient to sustain a favorable judgment. If not, the claim is stricken.” (Baral, 

supra, 1 Cal.5th at 396.)  

“The elements of a cause of action for slander of title are (1) a publication, which is 

(2) without privilege or justification, (3) false, and (4) causes pecuniary loss. [Citation.]” (Alpha & 

Omega Development, LP v. Whillock Contracting, Inc. (2011) 200 Cal.App.4th 656, 664.)  

It is undisputed that the lis pendens was published as it was recorded and filed with the court. 

(Defendant’s RJN B.)  

In addition, there is evidence of a pecuniary loss here. Plaintiff declares that she suffered 

monetary harm. (Huang dec. p. 3.) Furthermore, “the expense of legal proceedings necessary to 
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remove the doubt cast by the disparagement and to clear title is a recognized form of pecuniary 

damage in such cases [Citation.]” (Sumner Hill Homeowners' Assn., Inc. v. Rio Mesa Holdings, 

LLC (2012) 205 Cal.App.4th 999, 1032.)  

The issue of whether the lis pendens is false is linked with whether the lis pendens is 

privileged thus the Court will consider the privilege issue first. Civil Code section 47(b) provides that, 

with certain exceptions, a publication made in any judicial proceeding is privileged. As to lis pendens, 

“the litigation privilege… applies if the lis pendens (1) identifies an action ‘previously filed’ in a court 

of competent jurisdiction that (2) affects title or right to possession of real property. (Civ. Code, § 47, 

subd. (b)(4).)” (Alpha & Omega Development, LP, supra, 200 Cal.App.4th at 665.) To determine 

whether a lis pendens is privileged, the Court looks at whether the underlying claim “affects title or 

right to possession of real property” based on the allegations, but the Court does not engage in a 

review of the evidence supporting that claim as it would in a motion to expunge a lis pendens. (Id. at 

666-667.)  

California's lis pendens scheme is codified in Code of Civil Procedure section 405.1 et 

seq. pursuant to Code of Civil Procedure section 405.4, a “ ‘Real property claim’ means the cause or 

causes of action in a pleading which would, if meritorious, affect (a) title to, or the right to possession 

of, specific real property or (b) the use of an easement identified in the pleading, other than an 

easement obtained pursuant to statute by any regulated public utility.” 

“ ‘In making [determination as to whether a real property claim is being asserted], the court 

must engage in a demurrer-like analysis. “Rather than analyzing whether the pleading states any 

claim at all, as on a general demurrer, the court must undertake the more limited analysis of whether 

the pleading states a real property claim.” [Citation.] Review “involves only a review of the adequacy 

of the pleading and normally should not involve evidence from either side, other than possibly that 

which may be judicially noticed as on a demurrer.” [Citations.]’ ” (Park 100 Investment Group II, LLC, 

supra, 180 Cal.App.4th at 808-809.) 

In the opposition, Plaintiff discusses Albertson v. Raboff (1956) 46 Cal.2d 375. The Court did 

not find the citation to Albertson useful because Albertson’s holding was partially abrogated by a 

1992 amendment to Civil Code section 47(b)(4). (Park 100 Investment Group II, LLC, supra, 180 

Cal.App.4th at 813, fn. 5.) In deciding the privilege issue, the Court looked primarily to cases 

discussing the litigation privilege after the 1992 amendment became effective.  

In order to determine if Defendant’s claim involved a real property claim, the Court looks at 

the First Amended Complaint in the underlying action. (Defendant’s RJN C.) Plaintiff argues that there 

are no allegations in which Defendant asserts she owns the residence or has a claim to either 

ownership of the residence or to the title to the residence. In the underlying action, Defendant seeks 

a monetary award, injunctive relief to prevent Plaintiff from further unfair business practices, and an 

order requiring Plaintiff to abate all nuisances. The relief requested in the FAC does not affect title to 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  02/09/2023 
 

 

Page 25 of 37 

 

or possession of Plaintiff’s property. The Court has reviewed the FAC and cannot find any cause of 

action that affects title to or possession of Plaintiff’s property. In the moving papers, Defendant states 

that the underlying lawsuit concerns Defendant’s right to possession of the property, but failed to 

provide any specific citations to the FAC.  

The Court finds that there is no real property claim in the underlying action. Thus, the lis 

pendens is not privileged. This same conclusion shows that there is evidence that the lis pendens is 

false because it claimed an interest in real property that was not based on a real property claim. (See, 

e.g. Palmer v. Zaklama (2003) 109 Cal.App.4th 1367, 1381.) Therefore, the Court finds that Plaintiff 

has shown a probability of prevailing on her slander of title claim.  

Evidentiary Rulings 

Defendant’s request for judicial notice of the Notice of Pendency of Action and the First 

Amended Complaint filed in MSC21-01312 are granted. Defendant’s request for judicial notice of the 

complaint filed in this case is denied as unnecessary.  

Attorney Fees 

Plaintiff requests the opportunity to seek attorney fees for prevailing on this motion. Code of 

Civil Procedure section 425.16(c) states in part that “[i]f the court finds that a special motion to strike 

is frivolous or is solely intended to cause unnecessary delay, the court shall award costs and 

reasonable attorney’s fees to a plaintiff prevailing on the motion, pursuant to Section 128.5.” The 

Court finds that this motion is not frivolous or solely intended to cause delay and thus, Plaintiff is not 

entitled to attorney fees.   

 

  
    

11. 9:00 AM CASE NUMBER:  C22-01824 
CASE NAME:  SERRALA SOLUTIONS US CORPORATION VS.  PBS SOFTWARE GMBH 
 *HEARING ON MOTION FOR ATTORNEYS' FEES FILED BY PBS SOFTWARE GMBH AND PBS 
SOFTWARE AMERICAS INC ON 11/21/22  
FILED BY: PBS SOFTWARE GMBH 
*TENTATIVE RULING:* 

On September 8, 2022, this Court denied a request for a temporary restraining order which was 
sought to maintain the status quo ending resolution of the underlying dispute in this manner which 
regards termination of the parties Software Distribution Agreement (“SDA”).  The Court set the 
hearing for the Preliminary Injunction for October 13, 2022.  Prior to the hearing, the Plaintiff 
dismissed the underlying case.  Defendant now seeks attorney fees based on the dismissal by Plaintiff.  
This matter is denied without prejudice.  The appropriate forum to seek attorney’s fees in this matter 
is the International Chamber of Commerce.  
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12. 9:00 AM CASE NUMBER:  MSC17-00134 
CASE NAME:  DELEON VS EH & BG INVESTMENTS 
 HEARING ON DEFENDANTS' SUMMARY JUDGMENT AS TO PLAINTIFF'S COMPLAINT  
FILED BY: THE FRIEDKIN INVESTMENT COMPANY A CALIFORNIA LIMITED PARTERSHIP 
*TENTATIVE RULING:* 

This hearing is continued to March 23, 2023 at 9:00 in Department 36. 
 

  
    

13. 9:00 AM CASE NUMBER:  MSC19-02258 
CASE NAME:  WOLFE VS SOBININA 
 *HEARING ON  NOTICE OF MOTION TO BE RELIEVED AS COUNSEL FILED BY ELENA WOLFE FILED ON 
11/28/22  
FILED BY: WOLFE, ELENA 
*TENTATIVE RULING:* 

Attorney Pete Clancy’s motion to be relieved as counsel for Plaintiff Elena Wolfe is granted. 
 

  
    

14. 9:00 AM CASE NUMBER:  MSC20-02434 
CASE NAME:  HEMPEL VS VAFAI 
 *HEARING ON MOTION TO TAX COSTS FILED BY PLAINTIFF ON 11/3/2022  
FILED BY:  
*TENTATIVE RULING:* 
 
This case was set for trial on October 17, 2022.  Defendant extended a CCP § 998 offer on 9/9/22.  
Plaintiff did not accept the offer.  Rather, on October 12, 2022, Plaintiff dismissed the case.  
Defendant, as prevailing party due to the CCP § 998 offer which was not accepted, filed a 
memorandum of costs. § 998 (c)(1) provides in relevant part that “[i]f an offer made by a defendant is 
not accepted and the plaintiff fails to obtain a more favorable judgment or award, the plaintiff shall 
not recover his or her postoffer costs and shall pay the defendant’s costs from the time of the offer. “ 
Cal. Code Civ. Proc. § 998(c)(1). 
 
There are four categories of Defendant’s costs sought: 
 

1) Filing and motion fees 
2) Deposition costs 
3) Witness fees 
4) Models, enlargements and photocopies of exhibits 
5) Fees for electronic filing or service 
6) “Other”   
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CCP § 1033.5(1) provides for recovery of filing fees.  Defendant requests $1085.50.  The court’s 
records reflect $495.00 in filing fees.  Additional fees are sought for electronic filing.  These are 
services which make it convenient to file, but not necessary.  “Merely convenient or beneficial to its 
preparation” are disallowed. (CCP §1033.5(c)(2).  Therefore, the court reduces the amount sought for 
filing and motion fees to $495.00. 
 
Defendant seeks costs of the depositions, including equipment that was needed to record Plaintiff’s 
deposition outside.  CCP §1032 (A) provides for recovery of costs “taking, video recording, and 
transcribing necessary depositions, including an original and one copy of those taken by the claimant 
and one copy of depositions taken by the party against whom costs are allowed.  Request for 
$4,348.52 in deposition costs is granted, as well as witness fees of $3,656.25, models, enlargements 
and photocopies of exhibits of $243.19.   Other costs of $4557.86 are all expenses necessary to 
prepare for trial.   Total costs:  $13,300.82 are approved. 
 

 

  
    

15. 9:00 AM CASE NUMBER:  MSC20-02673 
CASE NAME:  VALDEZ VS CROWNE PLAZA 
 HEARING ON DEMURRER TO 1ST AMENDED COMPLAINT BY INTERSTATE HOTEL & RESORT, SIX 
CONTINENTS HOTEL & CONCORD HOTEL FILED ON11/23/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is Defendants Interstate Hotels & Resorts, Inc., Six Continents Hotels, Inc., and 

Concord Hotel LLC’s (collectively “Defendants”) Demurrer to Plaintiff Remy Valdez’s (“Plaintiff”) First 

Amended Complaint, which alleges five causes of action: (1) battery, (2) negligence, (3) intentional 

infliction of emotional distress, (4) fraudulent concealment, and (5) public nuisance. Also before the 

Court is Defendants’ Motion to Strike Portions of Plaintiff’s First Amended Complaint.  

Defendants’ Demurrer is sustained without leave to amend as detailed below. Defendants’ Motion 

to Strike is denied as moot. 

Summary of Allegations 

Plaintiff and her boyfriend checked into the Crowne Plaza Concord, located at 45 John Glenn Dr., 

Concord, California (the “Hotel”) on December 31, 2018, and were assigned to room 329. On the 

morning of January 1, 2019, Plaintiff awoke with intense itching sensations and noticed bug bites on 

her arms. Upon inspecting the bed, Plaintiff noticed ‘bedbugs’ in the hotel bed. Plaintiff informed the 

hotel management of the issue, but no actions were taken. Plaintiff sought further medical treatment 

for her injuries. Thereafter, Plaintiff filed the Complaint on December 30, 2020. 
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Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 

ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 

but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 

with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 

plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 

Cal.App.4th 1076, 1099.)  

The Court treats the demurrer as admitting all material facts properly pleaded but disregards 

contentions, deductions, or conclusions of law. (City of Atascadero v. Merrill Lynch, Pierce, Fenner, & 

Smith, Inc. (1984) 68 Cal.App.4th 445, 459.) A demurrer lies only for defects appearing on the face of 

the complaint or from matters of which the court must or may take judicial notice. (CCP 430.40; see 

Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  

Analysis  

Failure to Follow Rules and Obey Orders 

The Court would like to emphasize that all parties are required to abide by the rules and procedures 

for motion practice. Plaintiff’s counsel, however, fails to do so in a couple of ways. First, California 

Rules of Court, Rule 3.1113(d) mandates that no “responding memorandum may exceed 15 pages,” 

except in relation to a summary judgment/adjudication motion. If a party would like to file a longer 

brief, it may apply to the Court for permission to do so. “The application must state reasons why the 

argument cannot be made within the stated limit.” (Cal. R. Ct. 3.1113(e).)  

Plaintiff’s Opposition to the Demurrer is 22 pages long – seven pages, or almost 50%, over the limit. 

Plaintiff’s counsel did not seek leave to file a longer brief, nor does he explain why he needed those 

additional pages. Memoranda filed in excess of the page limit may be disregarded by the Court, in its 

discretion. (Cal. R. Ct. Rules 3.1113(g), 3.1300(d).)  

Not only is Plaintiff’s Opposition well beyond the page limit, it also fails to include a table of contents 

and table of authorities, which are required in any memorandum that exceeds 10 pages. (Cal. R. Ct. 

3.1113(f).) Any memorandum that exceeds 15 pages, which the Opposition improperly does, must 

“also include an opening summary of argument,” which is absent as well. (Ibid.)  

In addition to the above, Plaintiff’s counsel has failed to abide by this Court’s earlier ruling on 

Defendants’ demurrer to the original complaint – which sustained the demurrer as to the battery 

cause of action without leave to amend. Despite this ruling, not only is the battery cause of action in 

the FAC, but the Opposition cites to the same legal authority the Court already determined was 

deficient. There is no reasonable basis for Plaintiff’s counsel to ignore this Court’s earlier order and 

attempt to re-allege the battery cause of action. If Plaintiff disagreed with the Court’s earlier ruling, it 
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could have filed a motion for reconsideration. Plaintiff should not just ignore the Court’s order and re-

plead a cause of action that has already been found to be improper under California law.   

Concord Hotel, LLC 

As an initial matter, the FAC does not include Concord Hotel, LLC as a defendant. As noted in the 

Court’s prior ruling on Defendants’ first demurrer, the original complaint, filed on December 30, 2020, 

does not include defendant Concord Hotel LLC as a party. On April 1, 2022 Plaintiff filed an 

“amendment to complaint to substitute the true name of Doe Defendant 1” (the “Amendment.”) 

According to the Amendment, the Complaint was amended “as follows: Concord Hotel LLC as Doe 1.” 

That amendment contains no allegations as to Concord Hotel’s relation to this matter. There are no 

allegations that it has any interest in the Hotel, or any connection to the matters at issue in this 

matter.  

Given the above, the Court’s prior order sustained Defendant Concord Hotel’s demurrer to the 

Complaint, with leave to amend. The FAC, however, has removed Concord Hotel, LLC as a party – as it 

is nowhere mentioned in the FAC. To the extent that the failure to include Concord Hotel, LLC in the 

FAC was a mere oversight, the substance of this ruling pertains to Concord Hotel, LLC as well. 

Battery  

As noted above, this Court’s August 18, 2022 order sustained the Defendants’ demurrer to the 

battery cause of action without leave to amend. Despite this, Plaintiff’s counsel not only includes the 

battery cause of action in the FAC, but also cites to the same legal authority the Court already 

determined was deficient in the Opposition.  

As the battery cause of action should not have been re-alleged, Defendants’ demurrer is sustained 

without leave to amend. “Leave to amend should be denied where the facts are not in dispute and 

the nature of the claim is clear, but no liability exists under substantive law.” (Lawrence v. Bank of 

Am. (1985) 163 Cal.App.3d 431, 436 multiple citations omitted.) Here, there is no liability for battery 

based on a bedbug infestation under California law. As such, leave to amend would be futile.  

Negligence  

“The essential elements of a cause of action for negligence are: (1) the defendant’s legal duty of care 

towards the plaintiff; (2) the defendant’s breach of duty – the negligent act or omission; (3) injury to 

the plaintiff as a result of the breach – proximate or legal cause; and (4) damage to the plaintiff.” 

(Leyva v. Garcia (2018) 20 Cal.App.5th 1095, 1103.) 

The FAC alleges that non-moving defendants Crown Plaza Concord and Michael Deitemeyer “owns, 

operates, and manages” the Hotel. (FAC ¶¶ 4, 9.) The moving Defendants Interstate Hotels & Resorts, 

Inc., and Six Continents Hotels, Inc., are alleged to be “a parent company of” Crown Plaza Concord. 

(FAC ¶¶ 5, 6.) Thereafter, the FAC fails to differentiate or distinguish between any of the Defendants, 

and just refers to all six defendants as “Defendants” collectively. These are the same allegations, and 
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the same deficiencies, as set forth in the original Complaint.  

The non-moving defendants, as the owners and operators of the Hotel, likely owe a duty to Plaintiff. 

It is unclear on what basis Plaintiff alleges that a “parent company,” which term is undefined, of the 

entity that owns and operates the Hotel has a duty to her. Do the moving Defendants have any 

control over the operation of the entity Crown Plaza Concord? Even if they do, does that control 

relate to the Hotel? As “parent companies” do they just own stock, i.e. an ownership interest, in the 

Crown Plaza Concord? The Complaint is void of any link between the moving Defendants and the non-

moving ‘owner/operator’ defendants sufficient to show that they owe Plaintiff any duty of care.  

For example, how is it that a ‘parent company’ of a company that owns the Hotel would have had 

direct knowledge of the alleged bedbug infestation? Or even of the day-to-day operations of the 

Hotel? The Complaint does not allege any facts that show that the corporate entities twice removed 

from the Hotel had any relation to the acts at issue in this matter.  

All of the above questions were posed in the Court’s earlier ruling on Defendants’ demurrer. None of 

them have been addressed in the FAC. Plaintiff fails to make any new or additional allegations 

explaining how the moving Defendants relate to the Hotel. Based on the above, Defendants’ 

demurrer to the second cause of action for negligence is sustained without leave to amend. (CCP 

§431.10(e)). 

Intentional Infliction of Emotional Distress  

“The elements of the tort of intentional infliction of emotional distress are: ‘(1) Extreme and 

outrageous conduct by the defendant with the intention of causing, or reckless disregard of the 

probability of causing, emotional distress; (2) the plaintiff’s suffering severe or extreme emotional 

distress; and (3) actual and proximate causation of the emotional distress by the defendant’s 

outrageous conduct.’” (Christensen v. Superior Court (1991) 54 Cal.3d 868, 903 quoting Davidson v 

City of Westminster (1982) 32 Cal.3d 197,209.) “The defendant must have engaged in ‘conduct 

intended to inflict injury or engaged in with the realization that injury will result.” (Ibid.) 

“In order to meet the first requirement of the tort, the alleged conduct ‘… must be so extreme as to 

exceed all bounds of that usually tolerated in a civilized community.’” (McMahon v. Craig (2009) 176 

Cal.App.4th 222, 234-35 quoting Cochran v. Cochran (1998) 65 Cal.App.4th 488, 495.) Whether 

conduct sufficiently extreme and outrageous so as to be actionable may be determined as a matter of 

law. (Cochran, 65 Cal.App.4th at 494.) “In order to avoid a demurrer, the plaintiff must allege with 

‘great[] specificity’ the acts which he or she believes are so extreme as to exceed all bounds of that 

usually tolerated in a civilized community.” (Vasquez v. Franklin Management Real Estate Fund, Inc. 

(2013) 222 Cal.App.4th 819, 832 quoting Schlauch v. Hartford Accident & Indemnity Co. (1983) 146 

Cal.App.3d 926, 936.)  

“It is not enough that the conduct be intentional and outrageous. It must be conduct directed at the 

plaintiff, or occur in the presence of a plaintiff of whom the defendant is aware.” (Christensen v. 
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Superior Court (1991) 54 Cal.3d 868, 903.)  

Plaintiff’s allegations are insufficient and conclusory and do not support a claim for intentional 

infliction of emotional distress. Plaintiff attempts to argue that the Complaint alleges that Defendants 

had prior knowledge of a bedbug infestation in the hotel, and specifically in the room she was 

assigned. Although the Complaint does make these contentions, they are purely supposition and not 

supported by factual allegations supporting such a claim. It appears that Plaintiff is relying on the 

allegation that the hotel has a ‘history of bedbug infestations’ based on three reports of such on two 

random websites. (FAC ¶ 25.) Such allegations fail to show that the Hotel knew of the alleged 

complaints. They also do not specifically reference a prior infestation of Plaintiff’s room. Anonymous 

postings on a random website do not show prior knowledge.  

It is again unclear how the moving Defendants are linked to any of the alleged actions of the 

“Defendants” outlined in the FAC. As noted above, other than being named as a party, and identified 

as a “parent company” of the Crowne Plaza Concord, there is no separation or identification of what 

actions (or inactions) are attributable to each of the six named defendants. As for the moving 

Defendants, the FAC merely states that they are “a parent company.” There is no indication that 

these entities operated, ran, or had any input whatsoever in the day-to-day operations of the Hotel. 

In point of fact, it appears that Plaintiff recognizes that they do not actually operate the Hotel, as 

there are allegations that two of the other defendants do own and operate the Hotel. (FAC ¶¶ 4, 9.) 

Based on the above, Defendants’ demurrer to the third cause of action for intentional infliction of 

emotional distress is sustained without leave to amend. (CCP §431.10(e)). 

Fraudulent Concealment  

“The elements of a claim for fraudulent concealment required the plaintiff to show that: “(1) the 

defendant … concealed or suppressed a material fact, (2) the defendant [was] under a duty to 

disclose the fact to the plaintiff, (3) the defendant … intentionally concealed or suppressed the fact 

with the intent to defraud the plaintiff, (4) the plaintiff [was] unaware of the fact and would not have 

acted as he did if he had known of the concealed or suppressed fact, and (5) as a result of the 

concealment or suppression of the fact, the plaintiff must have sustained damage.’” (Prakashpalan v. 

Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1130 quoting Marketing West, Inc. v. Sanyo 

Fisher (USA) Corp. (1992) 6 Cal.App.4th 603, 612-23.)  

“Concealment is a species of fraud or deceit.” (Blickman Turkus, LP v. MF Downtown Sunnyvale, LLC 

(2008) 162 Cal.App.4th 858, 868.) As such, it must be pleaded with specificity. (Daniels v. Select 

Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1166.) “The specificity requirement means a 

plaintiff must allege facts showing how, when, where, to whom, and by what means the 

representations were made, and, in the case of a corporate defendant, the plaintiff must allege the 

names of the persons who made the representations, their authority to speak on behalf of the 

corporation, to whom they spoke, what they said or wrote, and when the representations were 
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made.’” (Id. at 1166-67 quoting West v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 780, 793.) 

The FAC is deficient for a number of reasons. Initially, as explained above, it fails to show that any of 

the Defendants had prior knowledge of any bedbug infestation, much less one in the room Plaintiff 

was assigned. The FAC fails to allege specific facts establishing both actual knowledge prior to 

Plaintiff’s use of the room, and affirmative conduct constituting concealment. The allegations are at 

best contentions and deductions and not proper factual allegations to the heightened pleading 

requirements for fraud. 

In addition, as to each of the moving Defendants, Plaintiff fails to identify who concealed the alleged 

bedbug infestation and the basis for that person’s authority to speak on behalf of each of the 

separate entities. Merely alleging that a hotel worker did not disclose some information to Plaintiff 

does not indicate that person had the authority to speak on behalf of, for example, Intercontinental 

Hotels & Resorts “a corporation with its principal place of business in Denham, United Kingdom.” (FAC 

¶8.)  

Based on the above, Defendants’ demurrer to the fourth cause of action for concealment is sustained 

without leave to amend. (CCP §431.10(e)). 

Public Nuisance 

Plaintiff (again) brings this cause of action pursuant to Civil Code section 3501. (FAC ¶105.) As the 

Court indicated in its earlier ruling on the demurrer to the Complaint, Section 3501 relates to the 

“remedies against a private nuisance.” (Cal. Civ. Code § 3501.) Apparently, this typo was not fixed 

when drafting the FAC. The Court will presume that Plaintiff likely meant to cite to Civil Code section 

3491, which allows for a civil action relating to a public nuisance. (See also Civil Code § 3493 allowing 

for a “private person” to maintain an action for a public nuisance.)  

A nuisance is defined, in relevant part, as: “Anything which is injurious to health, including, but not 

limited to, … [that which] is indecent or offensive to the senses, or an obstruction to the free use of 

property, so as to interfere with the comfortable enjoyment of life or property…” (Cal. Civil Code § 

3479.) A “public nuisance” is one “which affects at the same time an entire community or 

neighborhood, or any considerable number of persons…” (Cal. Civil Code § 3480.)  

“[I]n determining whether a particular activity constitutes a public nuisance, a court considers three 

elements: (1) the proscribed act, (2) whether the result of the act interferes with the comfortable 

enjoyment of life or property, and (3) whether the act affects a sufficient number of persons.” (People 

v. McDonald (“McDonald”) (2006) 137 Cal.App.4th 521, 535.)  

The FAC alleges bedbugs in a single, specific hotel room. It also states that bedbugs are known to 

travel between hotel rooms. However, there are no factual allegations that this actually occurred. Nor 

has Plaintiff actually alleged that other infestations occurred outside of the Hotel, or even the 

Plaintiff’s room. In fact, the FAC alleges that two people stayed in the same hotel room, yet only 
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Plaintiff was allegedly bitten by the bedbugs. As such, the Complaint fails to allege a condition 

affecting a “sufficient number of persons,” much less one that affects an “entire community or 

neighborhood.” (Cal. Civil Code § 3480; McDonald, supra, 137 Cal.App.4th at 535) 

Based on the above, Defendants’ demurrer to the fifth cause of action for public nuisance is sustained 

without leave to amend. (CCP §431.10(e)). 

Leave to Amend 

Although it is true that leave to amend is liberally allowed, the burden is on Plaintiff to show “in what 
manner he [or she] can amend [the] complaint and how that amendment will change the legal effect 
of the pleading.” (Cooper v. Leslie Salt Co. (1969) 70 Cal.2d 627, 636 citing Saint v. Saint (1932) 120 
Cal.App. 15, 23-24; see also Heritage Pacific Financial, LLC v. Monroy (2013) 215 Cal.App.4th 972, 994 
holding that plaintiff “has the burden of proving that an amendment would cure the defect.”)  

Plaintiff’s authority supports this burden. For example, as the court in Balikov v. S. Cal. Gas Co. (2001) 
94 Cal.App.4th 816 acknowledged, it is an abuse of discretion to sustain “a demurrer without leave to 
amend when the plaintiff shows a reasonable possibility to cure the defect by amendment.” (Id. at 
820-21 emphasis added.) 

Here, Plaintiff had an opportunity to amend based on the first demurrer. Although there is a liberal 
policy in amendment, once a party has been given an opportunity to amend and has still failed to 
properly state a claim, that party must explain how it can amend and how those proposed 
amendments will change the legal effect of the pleading. (Cooper, 70 Cal.2d at 636.) Plaintiff makes 
no effort to explain how she can amend to properly allege any of her causes of action. Instead, she 
requests the opportunity to conduct sufficient discovery to support her claims. (Opp. at 21:18-23.)  

Plaintiff filed the original complaint in this matter on December 30, 2020 – over two years ago. There 
has been sufficient time for Plaintiff to conduct discovery to support her causes of action. It is worth 
noting that the FAC fails to address the deficiencies outlined in the Court’s earlier order sustaining 
Defendants’ demurrer. There appear to be minimal, at best, additional allegations set forth in the 
FAC, and Plaintiff fails to identify these or explain how they address the Court’s earlier concerns. In 
addition, Plaintiff makes no attempt to show “in what manner [she] can amend [the] complaint and 
how that amendment will change the legal effect of the pleading.”  

As such, Plaintiff has failed to meet her burden to show that she should be granted leave to amend. 
Accordingly, Defendants’ demurrer to each of the causes of action set forth in the FAC is granted 
without leave to amend. (CCP § 430.10(e).) 

Motion to Strike 

Defendants move to strike portions of the FAC relating to punitive damages and attorney fees. As 
Defendants’ Demurrer is sustained in full without leave to amend, leaving no viable causes of actions, 
Defendants’ motion to strike is denied as moot. 
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16. 9:00 AM CASE NUMBER:  MSC20-02673 
CASE NAME:  VALDEZ VS CROWNE PLAZA 
 *HEARING ON MOTION TO STRIKE PORTIONS OF FIRST AMENDED COMPLAINT FILED BY 
INTERSTATE HOTEL & RESORT, SIX CONTINENT HOTEL, CONCORD HOTEL FILED ON 11/23/22  
FILED BY:  
*TENTATIVE RULING:* 
 
See Line 15 above. 
 

 

  
    

17. 9:00 AM CASE NUMBER:  MSC21-01888 
CASE NAME:  LONTOC VS. BANIQUED 
 HEARING ON SUMMARY JUDGMENT MOTION  FILED BY ARACELI & ERNESTO BANIQUED ON 10-25-
22  
*TENTATIVE RULING:* 
 
Before the Court is Defendants Araceli and Ernesto Baniqued’s Motion for Summary Judgment 

(“MSJ”). For the following reasons, Defendants’ MSJ is denied. 

Procedural Background 

Plaintiff filed the Complaint on September 10, 2021 setting forth five causes of action: Financial Elder 

Abuse, Sum of Money, Restitution, Cancellation of Sale, and Damages. Defendants filed their Answer 

(titled a “Reply”) to the Complaint on November 18, 2021. It appears Defendants filed a second 

“Reply” on January 10, 2022. Defendants filed a motion to dismiss on July 5, 2022. While that motion 

was pending, Defendants filed a third “Amended Answer” to the Complaint on August 1, 2022. The 

motion to dismiss was denied on August 30, 2022. The instant motion for summary judgment was 

filed on October 25, 2022. 

Standard 

Summary judgment is proper if all the papers submitted show that there is no triable issue as to any 

material fact and that the moving party is entitled to a judgment as a matter of law. (Code Civ. Proc. § 

437c(c).) A moving defendant satisfies the initial burden of showing that a cause of action has no 

merit if he shows that one or more elements of the cause of action, even if not separately pleaded, 

cannot be established, or that there is a complete defense to the cause of action. (Code Civ. Proc., § 

437c (p)(2).) 

The party moving for summary judgment has the burden of persuasion to show there is no triable 

issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden does 

the burden shift to the opposing party to make its own prima facie showing of the existence of a 
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triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) “In 

ruling on the motion, the court must consider all of the evidence and all of the inferences reasonably 

drawn therefrom, and must view such evidence and such inferences, in the light most favorable to 

the opposing party.” (Aguilar, supra, 25 Cal.4th at p. 843 (internal citations and quotations omitted); 

see also, Code of Civ. Proc. §437c(c).) 

“A motion for summary judgment or summary adjudication will be defective if the moving party fails 

to (1) accurately identify the facts that are material to the legal theory upon which the motion is 

based; (2) actually include those material facts in the separate statement; and (3) reference evidence 

establishing, either directly or by inference, each material fact the moving party claims is undisputed.” 

(Pierson v. Helmerich & Payne Internat. Drilling Co. (2016) 4 Cal.App.5th 608, 617 citations omitted.) 

Analysis 

Defendants’ filed their MSJ on October 25, 2022. The caption indicates that included in the MSJ are a 

notice of motion, supporting memorandum of point and authorities, and a separate statement of 

undisputed material facts. The only document actually filed, however, is the memorandum of points 

and authorities, along with a number of documents attached thereto. Defendants’ MSJ is defective 

for a number of reasons.  

Initially, there is no notice of motion. As with any other motion, an MSJ must include a notice of 

motion, in writing, which “must state when, and the ground upon which it will be made,” as well as 

indicate the documents or evidence relied upon. (CCP § 1010.) Here, there is no notice setting forth 

any of the required information.  

Related to the above, it is worth noting that the type written portion of the caption indicates that the 

hearing on the MSJ was set for January 25, 2023, and trial is set for March 3, 2023. There is no trial 

date in this matter. There is a handwritten note that states “1-19-23 9:00 D36.” It is unclear when, 

and who, wrote that information on the caption. However, it appears that it was added after the 

papers were served on Plaintiff. (It is worth nothing that this Department does not hear law and 

motion on Wednesdays – which is the day January 25 falls on.) 

Plaintiff filed her opposition on January 9, 2023. The caption for the Opposition indicates that the 

hearing was set for January 25, 2023 – and the introduction reiterates that the Opposition is based on 

the papers submitted and “arguments that may be submitted during the hearing on January 25, 2023 

at 9:00 A.M.” (Opp. at 1:24-25.) The confusion indicates that Plaintiff was not given proper notice of 

the date and time for the hearing on this motion, and is thus procedurally defective.  

Given the above, the Court on its own authority re-scheduled the hearing on the MSJ of February 9, 

2023 and gave notice to all parties to ensure that all parties had proper notice as to the date of the 

hearing on the MSJ.  

In addition to the lack of proper notice, Defendant failed to file a separate statement of undisputed 
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material facts, despite what the caption indicates. Every motion for summary judgment must be 

accompanied by a “separate statement setting forth plainly and concisely all material facts that the 

moving party contends are undisputed.” (CCP § 437C(b)(1).) “Each of the material facts states shall be 

followed by a reference to the supporting evidence.” (Ibid.) The separate statement “must separately 

identify” each cause of action or claim, and each supporting material fact claims to be without dispute 

with respect to that cause of action. (Cal. R. Ct. 3.1350(d).) “The Separate Statement in Opposition to 

Motion must be in the two-column format specified in (h).” (Cal. R. Ct. 3.1350 (f) emphasis added). 

The burdens on the Court “will be considerably eased if the court insists, as it should, on strict 

compliance with [the required separate statement].” (Young v. Superior Court (1986) 179 Cal.App.3d 

28, 31.) It should be noted that trial courts “possess the ability to enforce abidance to the ‘separate 

statement’ requirements just set forth, as the failure of a party to comply may, in the court’s 

discretion, constitute a sufficient ground for denying or granting a motion for summary judgment or 

summary adjudication of issues.” (Ibid. citing Code Civ. Proc. § 437c (b).)  

Defendants also fail to include any admissible evidence in support of their MSJ. Every motion for 

summary judgment must be supported by evidence, establishing the moving party’s right to the relief 

sought. (See e.g. Regents of University of California v. Superior Court (1996) 41 Cal.App.4th 1040, 

1044.) There are a number of documents attached to the points and authorities, but none of them 

are authenticated, nor is there any indication where they came from. There are no declarations 

describing the documents, nor any other admissible evidence filed in support of the MSJ. 

Documents obtained in discovery in response to a request for production of documents may be used 

to support or oppose a motion for summary judgment, but must be presented in admissible form. 

This “means the evidence must be: (1) properly identified and authenticated, (2) admissible under the 

secondary evidence rule, (3) nonhearsay or admissible under some exception to the hearsay rule, 

[and] (4) a complete record, not selected portions that favor the moving party’s position.” (Weil & 

Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group 2020) ¶¶ 10:168 to 10:169, 

pp. 10-71 citations omitted, italics in original.) Unless the opposing party admits the genuineness of 

the document, the proponent of the evidence must present declarations or other “evidence sufficient 

to sustain a finding that it is the writing that the proponent of the evidence claims it is.” (Evid. Code § 

1400; see Evid. Code § 1410 et seq. for methods of authenticating documents.)” (Serri v. Santa Clara 

University (2014) 226 Cal.App.4th 830, 855.) Defendants fail to authenticate any of the documents 

attached to their moving papers.  

Based on the above, Defendants have failed to meet their initial burden to show that there is no 
triable issue as to any material fact and that the moving party is entitled to a judgment as a matter of 
law. (Code Civ. Proc. § 437c(c).) Accordingly, Defendants’ Motion for Summary Judgment is denied. 
 

 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
JUDICIAL OFFICER: CLARE MAIER 

HEARING DATE:  02/09/2023 
 

 

Page 37 of 37 

 

    

18. 9:00 AM CASE NUMBER:  MSC21-02693 
CASE NAME:  SHAFIZADEH VS. CARLTON CARE 
 *MOTION/PETITION TO COMPEL ARBITRATION  TO COMPEL BINDING ARBITRATION BY CARLTON 
SENIOR LIVING POET'S CORNER & CARLTON SENIOR LIVING FILED ON 11/22/22  
FILED BY: CARLTON SENIOR LIVING LLC A CALIFORNIA LIMITED LIABILITY CORPORATION 
*TENTATIVE RULING:* 

Vacated.  Parties have stipulated to submit matter to arbitration.  Further hearing on status of 
arbitration is August 16, 2023 at 8:30 in Department 36. 

 

  
    

19. 9:00 AM CASE NUMBER:  MSC21-02693 
CASE NAME:  SHAFIZADEH VS. CARLTON CARE 
 *HEARING ON MOTION IN RE:  MOTION TO COMPEL BINDING ARB AND REQ TO STAY FILED BY DEF 
ON 11/22/22  
FILED BY: CARLTON SENIOR LIVING LLC A CALIFORNIA LIMITED LIABILITY CORPORATION 
*TENTATIVE RULING:* 

Vacated.  Parties have stipulated to submit matter to arbitration.  Further hearing on status of 
arbitration is August 16, 2023 at 8:30 in Department 36. 

 

  
    

20. 9:00 AM CASE NUMBER:  N22-1906 
CASE NAME:  SAC ADVISORY GROUP VS. NANYA 
 HEARING IN RE:  PETITION FOR AN ORDER COMPELLING INDIVIDUAL ARBITRATION  
FILED BY:  
*TENTATIVE RULING:* 

The unopposed petition is granted for the reasons cited in the moving papers.  Petitioner has satisfied 
the Court’s requirement regarding notice to Respondent. 

 

  
    

21. 9:00 AM CASE NUMBER:  N22-1906 
CASE NAME:  SAC ADVISORY GROUP VS. NANYA 
 *MOTION/PETITION TO COMPEL ARBITRATION TO CONFIRM ARBITRATION AWARD FILED BY PTRS 
ON 12/12/22  
FILED BY:  
*TENTATIVE RULING:* 

The unopposed petition is granted for the reasons cited in the moving papers.  Petitioner has satisfied 
the Court’s requirement regarding notice to Respondent. 

 

  

 


